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a; g gr 3Tf@rant at 3rcfu;r m g+terr 3rd 4girat ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way":

~ me/JR cpf gatervr sraea

Revision application to Government of India:

(1) ~ '3c'4lc;.-i ~~- 1994 cl5f 'cfRT rn R aarg Tymi a qala err cf,l"
'34-tTRT * 7em qqq a 3iafa yrteru m4a arfh Rra, and ar, fclm" ½?llC'ill, ~
fcr.rrrr, -=crrm if#a, ta tu aa, iamf, { feet : +110001 cf,l" cl5f~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ "l=JTC'1" cl5f °ITTRi a mrsra et sfasr um fat iJU-§Jlll~ m 3N~~ ?:IT
fa4 agrur a au nasrtr i ma "B \JITTf ~ 1=fTTf ~. m fcl:R:fr iio-sPll'l at Tuer i ark as faft
ala j za fat saern ·m "l=JTC'1" t ,fan a hr g{ st I

~-;;-:J,i,11--., In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
,1-";.:~·,u,,.'._ati?tl\er factort or from one war~house to ano~her during the course of processing of the goods in a
·1, ,· .-::-(,::,fia-~e'~'©use or in storage whether 1n a factory or 1n a warehouse. ,
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(q) ·rd # are fas@ g zu ,2 Raffa me u z ma a Raffo sq) zrca aa '
ma u 3qza zyca # Rd a mait sna # are fa8t , u #2gr[ruff ?

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan; without payment of
duty.

3if g I G.--J cB7" '3c'll Ia rec # gram a fg u set fee ma 6 n{ & oil h arr?zr
it ga enr gi fu garRa rga, 3r4la # °8'RT 'CflNd' en-~ 1TT m Gj'fq 'tf fct'ffi
re,fra (i.2) 1998 m 109 err fgaa fag mg sh '

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there 'under and such order
is passed by the Commissioner (Appeals) on or after, the date appo,inted under Sec.109
of the Finance (No.2) Act, 1998.

~ '3c'lllG.--J ~ (3i1frc;r) Pllll-Jlcl<:11, 2001 cfi R'llli 9 cfi 3RrTTf fclPlfcftc, ~~ ~-8 'tr
at ufdi , )fa an?gr a u om? f feta "ffR '1-J"R-f cfi A'1t1-<4ie>1-3:rlzyf ~ 3i1frc;r
3r7at at atat 4fii a arr sf 3mat fhu urn Reg tr rI grar .al gn ff
cfi 3IBTm m 35-~ 'tf Reiff 1 a quaa # er €r--6 arat # 4R f ±Rt
aRev y

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) R[eG 3m74a rer us vi van ya card u) zn +a a @ht q1 2oo/-#)u
~cti- '\JJTC!" 3TTx ~ x-i&P7# Va Gala unar t at 1 ooo /- cti- 'CITT'fr ~ cti- '\JJTC!" 1

0(1)

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr zca, #ta surd zea v at a 3r4la naff@raw a qR 34la.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a€ta 3qrca 3rfefua, 1944 cB7" tTRT 35-m/35-~ cfi 3iwm:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) saaRra aRe@a 2 (1) i sag 3gar # rearar a6t 3rf, 3rat a mav# ze,
a€ha 3qrzyca gi ara 3rah4ha nnf@raw(free) at uf?ea @ft; ff8at, is#arala
2'4l7, sglf] 14q4 , 3rial ,fry+Rf, 3&1sld- seooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall ·be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) lift ~~ B ~ ~~ cl?f Xiflltj~I 5TcTT t w r@ta er j4gr fg #h qryr
sqfa ±r fan rr afe <a zits ft f far rat cB"m if m cB" ~
<12:!lft~ 374)t1 znznrf@ravuat va 3la zu a€tr al at va 3m4a fhzu urar & I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-llllllcill ~~ 1970 <1~ ctr~-1 cB" 3ITllTT'f Atl'ffur ~ ~ °™
~ m ~~ <:rl2.Tlft~ Rofaa If@rant # 3nag r@ta #6t a ,flu .6.5o tffl'
cblrlJllllcill ~ RcR cYfTfT ir=rr ~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) za 3it vii@r mcai at firut av a fui at 3it #ft en 3a[fa fut urat ? \i'ff
#tat zrcen, a€ta sgrza gre vi hara 3rat#tu zrf@raw (raff@fen) Pru, 1982 B Rl%c=rr
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

17u Rt gre, a sgra zrc vi @aras 3r4la rzarf@raw (fRrbz),
~3flfrc;:rr cB" ~ B cbd&IJ.til !(Demand) ~ cf6(Penalty) cBT 10% "ircf is!m cf?BT
a#arf ? tr«if@, of@era»a qf isJm 10 ~~ t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

±flu3n yea sit harak sifa, mf#a ~tr "afar at "JWT"(Duty Demanded)
a. (Section)m 1upha<afufRaft,
gs furnua aRez al ft;
~ ~~f.:!in:rr~ f.:11:n:r 6 ~~~~-

Teqaaarifsnf l use qa srm sl geara, sr&her fr av en fugfa -aR'T~-~-
3•

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, p·rovided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(lxi) amount determined under Section 11 D;

. (!xii) amount of erroneous Cenvat Credit taken;
(!xiii) amount payable under Rule 6 of the Cenvat Credit Rules.

< snzrh uR arflfraurh rat sri zre srrarye arvs fqatR@asl ii fau rg reaho%
-<,-Jr«w sit siiea«avs faa1fa elaa awsk1o4rarrr a6l sra4 ?
~'\}, ,,,,,1.1:• .r, _'-~·~'\

~
.~f'::_ ~:_..;\~_\l~i_ view of above, an appeal against this order shall lie before the Trfbunal on payment of
!( ·1tt?%).~ftt,e d~ty_ de,:nanded where duty or duty and penalty are in dispute, or penalty, where
i"·~\ ~P-:;enaJty:1alone 1s 1n dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Tirth Construction, Opposite

H.P. Petroleum Pump, Near Ramjalaram Society, Jivraj Park, Ahmedabad-

380 051 (hereinafter referred to as the "appellant") against Order in Original

No. 59/WS08/AC/HKB/2022-23 dated 29.06.2022 [hereinafter referred to as

"impugned order] passed by the Assistant Commissioner, TAR Section, CGST,

Commissionerate ' Ahmedabad South [hereinafter referred to as "adjudicating
authority'].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

AAGFT8197D. As per the information received from the Income Tax

Department, the appellant had earned .substantial income from services

amounting to Rs.18,52,377/- during FY. 2014-15. However, they did not obtain

service tax registration and did not pay service tax on such income from

service. The appellant was called upon to submit documents, however, they did

not submit the called for documents and details. Therefore, the appellant was

0

issued Show Cause Notice bearing No. CGST/Div

VIII/O&A/TPD/140/AAGFT8197D/2020-21 dated 21.09.2020 wherein it was

proposed to :

a) Demand and recover the service tax amounting to Rs.2,28,953/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1), 77(2) and 78 of the Finance Act,

1994.

3. The SCN was adjudicated vide the impugned order wherein:

I. The demand of service tax amounting to Rs.2,28,953/- was

confirmed along with interest .

.II. Penalty amounting to Rs.10,000/- was imposed under Section 771)

of the Finance Act, 1994.

III. Penalty amounting to Rs.2,28,953/- was imposed under Section 78

(1) of the Finance Act, 1994.

0
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4. Being aggrieved with the impugned oder passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds '

1. They were working as a contractor of Mls.Swagat Infrastructure Pvt.

Ltd. (SIPL) and had raised bills of labour with material of Rs.9,81,004/

during FY. 2013-14 and Rs.8,71,373/- during FY. 2014-15. They had

received the total amount of Rs.18,52,377/- in FY. 2014-15 and, had,

accordingly booked the income in FY. 2014-15 on cash basis. As per the

provisions of service tax, they were liable for service tax on the billing

basis as they were a contractor.

They had raised bills for Rs.9,81,004/- in FY. 2013-14, which was below

the threshold limit and they were eligible for SSI exemption. Similarly,

they had raised bills for Rs.8,71,373/- in FY. 2014-15, which was also

below the threshold limit and they were eligible for SSI exemption.

111. While determining the service tax liability, the benefit of threshold

exemption was not given.

1v. From the provisions of Rule 2A of the Service Tax (Determination of

Value) Rules, 2006, it is clear that they being contract service provider,

were eligible for abatement of 60% of the total value of service and were

liable to pay service tax@ 40% of the total value of the service.

v. They were also eligible for partial reverse charge to the extent of 50% of

the service tax payable in terms of Notification No.30/2012-ST dated

20.06.2012.

va. The department has not considered the factual details while doing

reconciliation of the income with Books ofAccounts.

vu. Reliance is placed upon the judgment in the case of Regional Manager,

Tobacco Board Vs. Commissioner of C.Ex., Mysore - 2013 (31) STR 673

(Tri.·Bang.); Anvil Capital Management (P) Ltd. Vs. Commissioner of

Service Tax, Mumbai - 2010 (20) STR 789 (Tri.-Mumbai); Commissioner

of Service Tax, Ahmedabad Vs. Purni Ads. Pvt. Ltd. - 2010 (19) STR 242

(Tri.·Ahmd.); Sify Technologies Ltd. Vs. Commissioner of Service Tax,

Chennai 2009 (16) STR 63 (Tri.-Chennai; Bhogilal Chhagulal & Sons

Vs. Commissioner of Service Tax, Ahmedabad- 2013 (30) STR 62 (Tri.

Ahmd.).

The SCN covers the period from 01.04.2014 to 31.03.2015 and was issued

on 21.09.2020 by invoking the extended period of limitation. Extended

11.
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period cannot be invoked as there is no suppression, wilful mis

statement on their part. No case of suppression, wilful mis-statement

has been made out in the SCN.

v. Penalty cannot be imposed under Section 78 of the Finance Act, 1994.

They have demonstrated that they have not suppressed any information

from the department and there was no wilful mis-statement on their

part. The SCN has not brought any evidence which can establish that

they had suppressed anything from the department. Hence, the present

case is not the case of fraud, suppression, wilful mis-statement of facts

etc. Hence, penalty under Section 78 cannot be imposed. They are

entitled to entertain the beliefthat their activities were not taxable. That

cannot be treated as suppression from the department. They rely upon

the decision in the case of Steel Cast Ltd. - 2011 (21) STR 500 (Guj.).

v. Penalty cannot be imposed under Section 77 of the Finance Act, 1994 as

there is no short payment of service tax. They have been and are under

the bona fide belief that they are not liable to pay service tax. There was

no intent to evade payment of service tax. Therefore, penalty is not

imposable.

1x. Reliance is placed upon the judgment in the case ofHindustan Steel Ltd.

Vs. State of Orissa -AIR 1970 (SC) 253; Kellner Pharmaceuticals Ltd.

Vs. CCE 1985 20) ELT 80: Pushpam Pharmaceuticals Company Vs.

CCE - 1995 (78) ELT 401 (SC) and CCE Vs. Chemphar Drugs and

Liniments- 1989 (40) ELT 276 (SC).

x. The issue involved is of interpretation of statutory provs1on and

therefore, penalty cannot be imposed. They rely upon the decision in the

case of :- Bharat Wagon &:Engg. Co Ltd. Vs. Commissioner of C.Ex.,

Patna - (146) ELT 118 (Ti.·Kolkata); Goenka Woolen Mills Ltd Vs.

Commissioner of C.Ex., Shillong - 2001 (135) ELT 873 (Ti.-Kolkata);

Bhilwara Spinners Ltd Vs. Commissioner of C.Ex, Jaipur - 2001 (129)

ELT 458 (Tri._Del).

5. Personal Hearing in the case was held on 12.01.2023. Shri Vipul

Khandhar, Chartered Accountant, appeared on behalf of appellant for the

hearing. He reiterated the submissions made in appeal memorandum as well

3%in-ggdiional submission.
~klt-. .·· ·1 \
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6. In the written submission filed during'course of the personal hearing,

the appellant basically reiterated the submissions made in the appeal

memorandum.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the additional written submissions, the submissions

made during the personal hearing and the materials available on records. The

dispute involved in the present appeal relates to the confirmation of demand

for service tax amounting to Rs.2,28,953/-. The demand pertains to the period

FY. 2014-15.

The appellant have also contended that they are eligible for exemption

available to small service providers as their income in both the financial years

was less than the threshold limit of Rs .10 lakhs.

8. It is observed that the demand of service tax was raised against the

0 appellant on the basis of the data received from Income Tax department. The

appellant had, as per Form 26AS, received income amounting to Rs. 18,52,377/

and the same has been categorized under Section 194C of the Income Tax Act,

1961, which pertains to payments made to Contractors. The payments shown

in Form 26AS are from SIPL. The appellant have contended that they are

contractors for SIPL and have undertaken contract work of labour with

material. The appellant have further contended that out of the total amount of

Rs.18,52,377/-, an amount of Rs.9,81,004/- pertains to FY.2013-14, and

Rs.8,71,373/- pertains to FY.2014-15 and that as the amount ofRs.18,52,377/-

was received in FY. 2014-15, they had booked it as income in F.Y. 2014-15.0

8.1 It is observed that the appellant had made these submissions before the

adjudicating authority also but had not submitted any documents in support

of their contention. The adjudicating authority has, at Para 16 ofthe impugned

order, recorded his finding that "Ifind that the saidNoticee have not submitted
i

relevant invoices raised to Mls. Swagat Infrastructure Pvt. Ltd.". As regards

the claim of the appellant for exemption under Notification No.30/2012-ST

dated 20.06.2012, the adjudicating authority has observed at Para 19 of the

/46hugned order that from the P&L account and Form 26A8 of the appellant

~
Ht'to/~!\p_y_ 2013-14, "it is crystal clear that the total income in the F.Y. 2013-14

±Sb":-.~ -.,~-fi
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was above the threshold limit of Rs. Ten lakhs and therefore, they are not

entitled to SSIexemption forFY. 2014-15.".

8.2 The appellant have in their appeal memorandum as well as in their

additional written submissions merely reiterated the same contentions made

by them before the adjudicating authority. They have not submitted the

documents, the non-production of which had led the adjudicating authority to

reject their contentions. In the absence of the relevant documents, it is not

possible for this authority to examine and decide upon the contentions of the

appellant. As the 8CN and the impugned order has been issued on the basis of

data provided by CBDT, it would be in the interest of justice to provide an

opportunity to the appellant to submit a reconciliation statement along with

supporting documents. Accordingly, I am of the considered view that the

matter is required to be remanded back to the adjudicating authority. The

appellant is directed to submit before the adjudicating, within 15 days of the

receipt of this order, all the relevant documents in support of their contention

that part ofthe income declared in FY.2014-15 pertains to F.Y. 2013-14. They

should also submit the necessary documents in support of their claim for

abatement as well as for SSI exemption. The adjudicating authority shall after

examining the documents submitted by the appellant as well as their

submissions, decide the matter afresh by following the principles of natural

justice. In view thereof, the impugned order is set aside and the appeal filed by

the appellant is allowed by way of remand.

The appeal filed by the appellant stands disposed of in above terms.

Atteved:

-<
(N.S6lyanarayanan. Iyer)
Assistant Commissioner (In situ),
CG8T Appeals, Ahmedabad.

BY RPAD I SPEED POST
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Mis. Tirth Construction,

. Opposite H.P. Petroleum Pump,
Near Ramjalaram Society,
Jivraj Park,
Ahmedabad- 380 051

I Pe

Appellant

The Assistant Commissioner, ·
CGST, TAR Section,
Commissionerate : Ahmedabad South.

Respondent

Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HQ System), CGST, Ahmedabad South.
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